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Pinching Pennies at Chemical Safety Board May Prove Legally Costly 
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Of all federal programs facing the 
ax in the House recision package 
heading for the Senate, the Chemical 
Safety and Hazard Investigation 
Board is perhaps the least significant 
fiscally but among the^ more intrigu- 
ing legally. 

, The board’s $500,000 budget for 
1995 was cut before a penny of it 
was ever spent — indeed, before its 
members took their seats. Having 
frozen those funds while the recision 
package is under debate, the govern- 
ment may soon find itself in the awk- 
ward position of having to defend the 
bpard members against a lawsuit 
charging them with failure to per- 
form their duties. 

f The five-person safety board was 
mandated by Congress in 1990 as 
part of the Clean Air Act. Modeled 
after the National Transportation 
Safety Board, it was designed to be 
an independent agency responsible 
for investigating chemical spills, re- 
finery explosions and other industri- 
al accidents involving toxic substanc- 
es The Bush administration failed to 
nominate anyone to the board, and it 
was not until last October that its 
first three members were nominated 
by President Clinton and unanimous- 
ly; confirmed by the Senate. 

But following the Republican 
sweep of Congress and the drumbeat 
for budgetary restraint, Clinton 
Ccjlled for the elimination of the 
board’s $500,000 startup budget — a 
cost-cutting gesture quickly adopted 
last week by the House in its recision 
package. Clinton also proposed split- 
tiag the $6 million he had requested 
for 1996 between the Environmental 
Protection Agency (EPA) and the Oc- 
cupational Safety and Health Admin- 
istration (OSHA) to bolster their in- 
vestigative capabilities, a move that 
effectively eliminated the board be- 
fore its members had a chance to 
open their pencil boxes. 

The move has the support of the 
chemical industry but has angered 
environmentalist and labor leaders 
who had looked forward to having 
the board independently monitor the 
sensitive area of toxics regulation. 

Federal statistics show that more 
than 350 chemical accidents a year 


result in death, injury or evacuation. 
Under current law OSHA and EPA 
investigate such accidents. But 
alarmed by a spate of serious chemi- 
cal accidents in 1989, Congress cre- 
ated the safety board — in part out of 
concern that OSHA and EPA mi ght 
be less than forthcoming in uncover- 
ing failings they had missed in then- 
safety audits. 

Last December, for instance, a 
fertilizer plant near Sioux City, Iowa, 
exploded and released 5,700 tons of 
ammonia. Four people were killed 
and towns as far as 25 miles away 
had to be evacuated. The accident is 
under investigation by the EPA, 
which conducted a safety audit at 
the fertilizer plant eight months ear- 
lier, said Fred Millar, an environ- 
mental consultant who sits on the 
District of Columbia Local Emergen- 
cy Planning Committee. 

“This is precisely the kind of situa- 
tion the safety board was set up to 
be an alternative to,” Millar said. 

Lawrence Haas, associate director 
for communications at the Office of 
Management and Budget, said the 
EPA and OSHA can assume the safe- 
ty board’s duties. “We think we can 
provide the work this board would 
have accomplished within the OSHA 
and EPA with no diminution of bene- 
fits or results,” he said, “and it fits 
well with our efforts to streamline 
government." Haas said the adminis- 
tration plans to have outside experts 
review all EPA and OSHA investiga- 
tions of chemical accidents to ensure 
they are complete and fair. 

But there would be other advan- 
tages to an independent board, said 
Ken Connolly, a legislative assistant 
to Sen. James M. Jeffords (R-Vt.), 
who introduced the legislation creat- 
ing the board five years ago. For in- 
stance, to get industry to cooperate 
with investigations, information 
gathered by the board is precluded 
by law from being used in any liabili- 
ty proceedings. In contrast, informa- 
tion gathered by EPA and OSHA can 
be used in court. 

The chemical safety board is re- 
viewed by outside experts and re- 
quired by law to produce reports of 
its investigations. EPA and OSHA 
are required to respond promptly to 
those reports in ways that might fos- 
ter safer industrial practices. 


That stands in stark contrast to 
how OSHA ordinarily operates, said 
Thomas Seymour, OSHA’s acting di- 
rector for safety standards. He said 
the agency has produced only one 
report — an analysis of the explosion 
of a Phillips Petroleum plant in Tex- 
as in October 1989. “That was the 
first one we did and we haven’t done 
one since,” Seymour said. And with 
the House just having cut $20 mil- 
lion from OSHA’s budget last week, 
he said, it’s not clear whether the 
agency will ever be able to regularly 
file reports. 

Beyond safety issues, the presi- 
dent’s decision to cut off funds from 
a congressionally mandated program 
in the name of balancing the budget 
is being disputed. OMB’s Haas con- 
firmed that funds for the safety 
board have been frozen pending the 
outcome of Congress’s recision pro- 
ceedings. Some say that constitutes 
an illegal impoundment of allocated 
funds. “We think it’s extremely inap- 
propriate legally to say ‘I don’t like 
the law so I’m not going to spend 
it,’ ” said David Driesen, a lawyer 
for Natural Resources Defense 
Council. “The law is very clear. 
There are accidents every day. It is 
going on and on, and this board still 
doesn't exist even though it’s been 
mandated since 1990.” 

The issue has grown muddier as 
board members recently learned that 
the White House completed the pa- 
perwork on their appointments 
months ago but never informed them 
that their commissions were signed 1 
and they could begin work. Now there 
is talk of a lawsuit against the board 
members for nonperformance of duty, 
which raises the question of whether 
the Justice Department would defend 
the members for failing to perform 
duties the government hadn’t allowed 
them to perform. 

“We would love to force this is- 
sue,” said James Miller, a lawyer for 
the Oil, Chemical & Atomic Workers 
International Union. If nothing else, 
he said, the discovery process in 
such a suit might untangle exactly i 
what kind of discussions within EPA, 
OSHA and elsewhere led to the 
board’s demise. 

Haas, at OMB, could not say how 
the administration might respond to 
such a suit. 



